Transport Action Netwaork

Information Commissioner’s Office
Wycliffe House

Water Lane
Wilmslow
Cheshire
SK9 5AF

Sent by email to: FOI25consultation@ico.org.uk

20" December, 2022

Dear Madam / Sir,
Response to ICO consultation on prioritising access to information complaints

Transport Action Network is a not-for profit organisation that supports local communities
campaign on bus and rail cuts, damaging new roads and car based developments and to
promote sustainable solutions. Freedom of Information, in all its forms, is an important tool
that we and many of the communities that we serve, use.

Please find our response to the consultation questions below:

Question 1: Do you agree that, to maximise the benefit from the resources available to the
Commissioner for his work on access to information complaints, he should prioritise cases of
more significant public interest rather than continuing the ‘cab rank’ approach of dealing with
cases in date order? If you don’t agree, please explain why?

Yes, agree

Question 2: Do you agree with the proposed factors that will inform the ICO’s decisions on
which cases to prioritise? If not, which do you not agree with and why? Are there any additional
factors you would include?
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There are many significant public interest issues around environmental standards, nature and
climate change, yet it is not clear how these would be dealt with under the new criteria. Some
would be of significant media interest and some may involve significant amounts of public
money, although neither of these are defined as far as we could tell. However, less well known,
or previously unpublicised issues and not relating to finance, but policy, could fail to be
prioritised even if they are important.

Parliament declared an environment and climate emergency in May 2019, so anything of
significance connected to these topics should be prioritised as a matter of course, given the
urgent need for action.

Transport policy is a particular concern because it is the largest sector in the UK for carbon
emissions and the sector where there has been the least progress since 1990. The ICO recently
ruled in favour of the Government releasing information that was requested by Professor Greg
Marsden, and was used by the Government in developing its Transport Decarbonisation Plan.
This is incredibly important in order to allow proper scrutiny of the Government’s plans which
many observers believe are insufficient for us to meet our national and international
obligations to reduce emissions quickly enough.

It is not clear whether this request, for which there is an urgency, would be prioritised in the
future under the new criteria (if there were no forthcoming consultations). It should meet the
first test of significant public interest, but with its focus on national policy affecting national
targets and international obligations, it’s not clear it necessarily would. To avoid important
issues slipping through the net and for greater clarity, it would be helpful to add significance
criteria along the following terms:

1. Does it relate to national policy? (this could be made more focussed to say: Does it
relate to national policy affecting the environment and climate emergency?)

2. Does the information have a bearing on determining whether the UK meets its national
and international obligations?

This would help cover the current gap in the first criteria which focuses on finance and media
interest but not national policy or national and or international obligations.

Question 2a: In particular, do you agree that prioritising cases based on who has made the
request is an appropriate public interest factor? If so, are there any other groups or types of
requester you think should be covered?

We are not sure about this as it could result in very local and less significant issues being
prioritised, thus crowding out cases of greater significance. Journalists and politicians acting at
a local level are likely to be pursuing local interests of not great (or wider) significance and it is
unlikely to be right to prioritise these over national cases. There may be a case for prioritising



some of these local complaints, but they should not be prioritised on the basis of who is asking
them.

If there is to be a prioritisation on the basis of who is asking the question then it should include
academics who are more likely to be seeking information with a wide impact.

Question 3: Do you have any comments on the service standards (or Key Performance
Indicators) we should set for dealing with our FOI and EIR complaints?

Other than setting a time for the allocation of priority cases, there appears to be no measure
for judging the success of the prioritisation process. There should be a target time for
completion of prioritised cases, just as there is overall: to complete 90% of cases within six
months of receipt. Otherwise, there is no clear indication what benefits the prioritisation
process brings, unless it is only the allocation that is being speeded up and not the overall
process.

We believe that both the time for the allocation and the time for the investigation and
judgement should be speeded up if the prioritisation process is going to make a meaningful
difference.

Question 4: Do you agree that 6 weeks is sufficient time to bring a complaint to the ICO? If not,
please explain why you think additional time is needed or what any exception criteria should
include?

We are not convinced that there is any benefit to tightening this timeframe and it could be
onerous for some if they are away or ill or miss the initial notification about a refusal. We
would prefer to leave the 3 month time frame in place, with the possible exception being that
for cases to be prioritised, complaints would need to be registered within 6 weeks.

Question 5: Do you have any comments on the ICO’s approach to implementing the
Commissioner’s statutory right to not make a decision where a complaint is vexatious or
frivolous?

No comment
If you would like any further clarification, please do not hesitate to get in touch.

Yours sincerely,

Chris Todd
Director
Transport Action Network



