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IN THE COURT OF APPEAL, CIVIL DIVISION

REF: C1/2021/1480

R (oAo Transport Action Network Limited) —v—  Secretary of State for Transport

CA-2021-001844

ORDER made by the Rt. Hon. Lord Justice Stuart-Smith

On consideration of the appellant’s notice and accompanying documents, but without an oral hearing, in respect of an
application for permission to appeal the order of Mr Justice Holgate dated 26 July 2021.

Decision: permission to appeal is refused.

Reasons

Ground 1: There was no misdirection on the meaning or requirements of s. 3(5) IA 2015 in assessing whether the
Defendant had discharged his statutory duty. The obligation was to have regard to the effect of the Strategy on the
environment. Those words do not arguably justify the prescriptive and quantitative approach advocated by the
Appellant. As explained by the Judge at [57]-[59] the level of intensity of review was quintessentially a matter for
the decision-maker. This ground is effectively a challenge to the sufficiency of the “laconic” briefing note as set out
at [106]. The briefing note had to be read in context, which the Judge summarised at [93-[105] and [120]-[126],
and in the light of the matters that the Judge reasonably found that the Defendant took into account (as set out at
[127]ff). That being the overall context it is not reasonably arguable that the briefing note was inadequate. It was
common ground (as recorded at [106] that the briefing note was referring to the analysis carried out by officials and
by HE before 6 March 2020 as described by Mr Andrews in his evidence. That analysis was sufficient for the
purposes of compliance with s. 3(5) and the briefing note was a sufficient summary for the decision-maker. On a
fair reading of the briefing note, the reference to RIS being “consistent” with the carbon saving required to deliver
net zero means that it will not jeopardise it. That was reasonable and sufficient advice and the decision-maker was
entitled to rely upon it. | consider the contrary to be unarguable.

Ground 2: The appellant is right that the SC in Heathrow distinguished between cases where the decision maker
does not advert to a consideration at all (at [120]) and cases where the decision maker turns their mind to a
consideration but decides to give it no weight (at [121]). However, in the discussion that followed, the SC was
dealing with the submissions that had been made by Mr Wolfe QC, which it set out at [127]. The submission was
not simply that the PA was a material consideration over and above the consideration that had been given to it by
the SofS: it was entirely general. And it was expressly rejected by the SC at [129]. It is plain that the SC
considered the submission and its rejection of the submission to be entirely general: see the quotation from [237]
of the CA’s judgment that is set out at the end of [127] of the SC decision. The Judge was therefore correct in his
interpretation and conclusion on this point — his conclusion being that the real issue raised by the present
challenge is whether the SST failed to take into account implications for the net zero target in s.1 f the CCA 2008
and carbon budgets leading towards that target and, if so, whether they were obviously material considerations to
which he was legally obliged to have regard. Ground 2 is unarguable.

Ground 3: The Judge was correct to hold that the test whether a consideration is “so obviously material” that it
must be taken into account is the rationality test: see [119] of the SC judgments in Heathrow. In any event, the
Judge made up his own mind, having concluded that there was no basis upon which he could or should reject the
analysis conducted by DfT: see [158]-[159]. This ground is

Ground 4: Paragraph 160 is not necessary to the decision. It is also, on a fair reading, understandable because
there is no conflict between [15] and [160]. [15] refers to matters that were “obviously material and notf de minimis.”
[160] is referring to matters that may qualify as “obviously material” (I would add, in principle) but which are de
minimis (insignificant.).

An appeal would have no real prospect of success and there is no compelling reason for an appeal to be heard on
Ground 4 alone (since it will not affect the outcome) or generally.




Information for or directions to the parties

Mediation: Where permission has been granted or the application adjourned:

Does the case fall within the Court of Appeal Mediation Scheme (CAMS) automatic

pilot categories (see below)? Yes/No (delete as appropriate)

Pilot categories:

¢ All cases involving a litigant in person (other than immigration and family e Boundary disputes;
appeals) ¢ Inheritance disputes.
e Personal injury and clinical negligence cases; o EAT Appeals
e Residential landlord and

¢ All other professional negligence cases;
e Small contract cases below £500,000 in judgment (or claim) value, but not tenant appeals
where principal issue is non-contractual;

If yes, is there any reason not to refer to CAMS mediation under the pilot? Yes/No (delete as appropriate
If yes, please give reason:
Non-pilot cases: Do you wish to make a recommendation for mediation? Yes/No (delete as appropriate)

Where permission has been granted, or the application adjourned
a) time estimate (excluding judgment)
b) any expedition

Signed:
Date: 12 January 2021

Notes
(1) Rule 52.6(1) provides that permission to appeal may be given only where —
a) the Court considers that the appeal would have a real prospect of success; or
b) there is some other compelling reason why the appeal should be heard.
(2) Where permission to appeal has been refused on the papers, that decision is final and cannot be further reviewed or appealed. See rule 52.5
and section 54(4) of the Access to Justice Act 1999.
(3) Where permission to appeal has been granted you must serve the proposed bundle index on every respondent within 14 days of the date of
the Listing Window Notification letter and seek to agree the bundle within 49 days of the date of the Listing Window Notification letter (see
paragraph 21 of CPR PD 52C).
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