
 

 

 
 

FAO: The Secretary of State for Transport Direct Dial: 020 3780 0474 

C/o Government Legal Department 
Litigation Group 
102 Petty France 
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London 
SW1H 9GL 
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URGENT 
PRE-ACTION PROTOCOL LETTER FOR JUDICIAL REVIEW 

 

Dear Secretary of State, 
 

Re: National Policy Statement for National Network (the “NPS”) 
 

1. We write in reply to your letter dated 23 November 2020. 
 

2. We are of course disappointed with your response. In the light of which, we shall 
proceed to prepare a claim for judicial review. Before we do so, we would like to 
raise the following points. 

 
3. First, at paragraph 12 of your letter you state that: “In the Secretary of State’s 

judgement, applying the statutory approach set out above, grounds were not 
made out which indicated that a review of the NPS is appropriate at this stage.” 

 
4. Please provide us with contemporaneous evidence of that judgment having been 

taken by the Secretary of State on that basis (i.e. a copy of the decision document), 
including a copy of any internal advice or briefing note provided to the Secretary 
of State or Ministers by department officials that formed part of that judgment 
exercise. Your proposed defence to the claim relies heavily on the contents of 
those documents, and it is only proper under the pre-action protocol (paragraph 
23(d)) that we have sight of them in preparation of this claim, not least because 
you accept that this is an Aarhus claim, and so consequently the Secretary of State 
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ought to facilitate public participation in decision-making processes relating to the 
environment. 

 
5. Second, we wish to put you on notice of a potential additional ground of challenge. 

We consider that the decision under challenge was also unlawfully taken, owing to 
a failure to carry out an updated strategic environmental assessment (“SEA”) 
under the Environmental Assessment of Plans and Programmes Regulations 2004 
(the “2004 Regulations”) and/or a failure to take into account the need to carry 
out an updated SEA as part of the considerations under s. 6 of the PA 2008. 

 
6. This is because the NPS is a plan or programme that sets the framework for the 

grant of development consent for a package of road schemes, that is currently 
contained in the Second Roads Investment Strategy (“RIS2”), which will have 
significant effects on the environment. Those schemes and their effects have never 
been subject to SEA: no SEA was carried out as part of the process of setting RIS2, 
part of the reason being that the NPS was subject to SEA1; but when an SEA was 
carried out when the NPS was first designated, neither RIS2 or even RIS1 yet 
existed. That lacuna in the assessment framework rendered it a breach of the 2004 
Regulations and/or unlawful under s. 6 of the PA 2008 for the Secretary of State to 
fail to carry out, and/or take into account the need for, an updated SEA prior to his 
decision regarding review of the NPS. 

 
7. Third, you state at paragraph 11 of your letter that the Secretary of State 

concluded that there had not been significant changes to policies relating to 
natural capital, which were unanticipated at the time of the designation of the 
NPS. Please confirm whether the Secretary of State’s decision was: (a) that there 
had been changes to policies relating to natural capital that were unanticipated at 
the time of the designation of the NPS, but those changes were insignificant; or (b) 
those changes were significant, but they were anticipated at the time. In either 
case, please also explain what account was taken, in reaching that assessment, of 
the policy changes described in paragraphs 3.1-3.4 of the Green Book Review 2020: 
Findings and response. 

 
8. Given the urgency, please kindly respond by no later than 5pm on 2 December 

2020. 
 

 
 

1 A point relied on by the Secretary of State in responding to our client’s SEA challenge to RIS2. 

Yours faithfully, 

Leigh Day 


