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URGENT 
PRE-ACTION PROTOCOL LETTER FOR JUDICIAL REVIEW 

 

Dear Secretary of State, 
 

Re: National Policy Statement for National Network (the “NPS”) 
 

Introduction 
 

1. We write this letter on behalf of our client, Transport Action Network Limited 
(“TAN”), in order to comply with the pre-action protocol for judicial review under 
the Civil Procedure Rules. If we do not receive a satisfactory response to this letter, 
we propose to advise our client to make an application for judicial review without 
further reference to you. 

 
2. We are aware that judicial review is a remedy of last resort and write in the hope 

that this matter can be resolved without recourse to legal proceedings. We 
therefore outline at the end of this letter the steps which we ask you to take in 
order to avoid recourse to the court. 

 
3. Please be clear in your response in identifying any areas of factual and/or legal 

dispute, and the basis for them, so that the issues in dispute can be identified  and 
if possible narrowed. 
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Background 
 

4. After the NPS was presented to Parliament pursuant to ss. 5(4) and 9(8) of the 
Planning Act 2008 (“PA 2008”), it was designated on 17 December 2014 by the 
Secretary of State1. 

 
5. On 5 March 2020, TAN wrote to the Secretary of State for Transport (“SofS”) to 

request him to review the NPS. This was chased up by TAN’s legal representatives 
in letters dated 22 and 29 April 2020. By letter dated 1 May 2020, the SofS 
promised to respond in due course. 

 
6. TAN had still not received that response by the time it sent the first pre-action 

letter dated 2 July 2020, requesting the SofS to make a lawful decision as to 
whether or not to review the relevant parts of the NPS. 

 
7. The SofS replied on 16 July 2020, confirming that a submission would be made to 

the SofS by the end of September 2020 for a decision on whether to review the 
NPS. 

 
8. A second pre-action letter was sent in response on 28 July 2020, asking for 

confirmation of the timetable for a decision and requesting that: (i) the SofS will 
make and announce a decision on whether to suspend the NPS at the same time 
as his decision on whether to review it; and (ii) no decisions will be made to 
progress any schemes by reference to the existing NPS (including that no road 
schemes supported by the NPS will be granted development consent) before the 
decision on review and suspension is announced. 

 
9. On 4 August 2020, the SofS confirmed that it expected to: (i) make the review 

decision by no later than early November 2020; and (ii) make a decision on 
whether to suspend the relevant parts of the NPS pending any such review at the 
same time as the review decision. 

 
10. In light of which, TAN sent a third pre-action letter on 18 August 2020, outlining its 

intention not to issue a claim for judicial review at that stage. However, TAN did 
make it clear that it considered that any grant of development consent by the SofS 
under the NPS may be potentially unlawful, if it was given before the review and 
suspension decisions were made. 

 
 
 
 

1 https://www.gov.uk/government/publications/national-policy-statement-for-national-networks 

https://www.gov.uk/government/publications/national-policy-statement-for-national-networks


 

 

11. On 4 November 2020, the SofS wrote to TAN to confirm that, on 23 October 2020, 
the SofS made a decision (pursuant to his duty under s.6(1) of the PA 2008, having 
regard to the matters in s.6(3)&(4)) that it is not appropriate to review the NPS at 
this time, either in whole or in part (the “Decision”). 

 
12. On the same day, TAN sent a fourth pre-action letter, informing the SofS that it 

was minded to issue a claim for judicial review of the Decision, and requesting 
disclosure of (a) all documents seen and considered by the SofS for the purposes 
of making the Decision; and (b) an explanation of the reasons for the Decision in 
order to make sense of the above documents. 

 
13. The Government Legal Department responded on 10 November 2020 stating that 

the SofS had not at that stage provided instructions on disclosure. A follow-up 
email on 11 November 2020 confirmed the same. The SofS then sent an interim 
response on 13 November 2020. 

 
The Parties 

 

14. The proposed Claimant is: Transport Action Network Ltd, 254 Upper Shoreham 
Road, Shoreham-By-Sea, West Sussex, BN43 6BF (the “Claimant”). TAN’s purpose 
is to help support people and groups campaign and lobby for more sustainable 
transport in England and Wales. 

 
15. The proposed Defendant is: The Secretary of State for Transport (the “Secretary of 

State”), Department for Transport, Great Minster House, 33 Horseferry Road, 
London, SW1P 4DR. 

 

Aarhus Convention 
 

16. This proposed claim falls under the definition of an Aarhus Convention claim within 
the meaning of the CPR, and the Claimant proceeds subject to the costs protection 
that brings, on the basis that the grounds of claim concern numerous pieces of 
environmental legislation, which are all elements of national law relating to the 
environment within the meaning of Article 9(3) of the Aarhus Convention. 

 
Decision under challenge 

 

17. The proposed claim challenges the Decision, as described above. 



 

 

Legal Framework 
 

18. It is stated in mandatory terms under s. 6(1) of the PA 2008 that the Secretary of 
State must review the NPS whenever he thinks it appropriate to do so. 

 

19. A review may relate to all or part of a national policy statement (s. 6(2)). 
 

20. In deciding when to review any relevant part of the NPS, the Secretary of State 
must consider whether (s. 6(4)): 

 

(a) since the time when the relevant part was first published or (if later) last 
reviewed, there has been a significant change in any circumstances on the 
basis of which any of the policy set out in the relevant part was decided; 

(b) the change was not anticipated at that time; and 
(c) if the change had been anticipated at that time, any of the policy set out in 

the relevant part would have been materially different. 

 
21. When deciding whether it is appropriate to carry out a review, the Secretary of 

State must do so with the objective of contributing to the achievement of 
sustainable development in mind (s. 10(2)). In discharging that duty, the Secretary 
of State must in particular have regard to the desirability of mitigating, and 
adapting to, climate change (s. 10(3)(a)) and achieving good design (s. 10(3)(b)). 

 
Potential Grounds of Claim 

 

22. The Decision is unlawful, because since the relevant parts of the NPS were first 
designated in 2014 there have been the significant changes in circumstances that 
underpinned the policies contained in the NPS relating to each of the following 
areas. 

 
Climate Change: significant changes 

 

23. On 12 December 2015, the UK Government signed the Paris Agreement2, which 
was concluded as an agreement within the United Nations Framework Convention 
on Climate Change (the “UNFCCC”). The Paris Agreement (which was ratified on 17 
November 2016) enshrines a firm commitment to restricting the increase in the 
global average temperature to “well below 2°C above pre- industrial levels and [to 
pursue] efforts to limit the temperature increase to 1.5°C above pre-industrial 
levels” (Art. 2(1)(a)), as well as an aspiration to achieve net 

 
2 https://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf 

https://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf


 

 

zero greenhouse gas emissions during the second half of the 21st century – a 
“balance between anthropogenic emissions by sources and removals by sinks of 
greenhouse gases in the second half of this century” (Art. 4(1)). To stay within this 
temperature goal, Art. 4(1) of the Paris Agreement requires Parties to aim to reach 
global peaking of emissions as soon as possible, recognising that peaking will take 
longer for developing countries. It requires each state to determine its own 
contribution to this target (Art. 4(2) and (3)). 

 

24. In 2017, the Government published its Clean Growth Strategy3. It set out the 
following ambitions: 

 
“We want a more modern transport system – one that is clean, affordable 
and easy to use. That means cutting our carbon dioxide emissions, and 
improving our air quality – clean air is one of the most basic requirements 
of a healthy environment for us all to live, work and bring up families. 

 
To meet our 2050 target, almost every car and van will need to be zero 
emission by 2050. The Government has announced an end to the sale of all 
new conventional petrol and diesel cars and vans by 2040. 

 
Emissions from heavy goods vehicles (HGVs) will also need to reduce 
significantly to make a meaningful contribution towards meeting the UK’s 
overall 2050 target. 

 
One possible pathway to 2032 could involve emissions from transport 
falling by almost 30 per cent compared to today (to around 83 Mt by 
2032).” (p. 85) 

 
25. The IPCC published its Special Report on Global Warming of 1.5°C (“the IPCC 

Report”4) in October 2018. It found that holding warming to 1.5°C with no or 
limited overshoot requires global net anthropogenic CO2 emissions to decline by 
about 45% from 2010 levels by 2030, and to reach “net zero” around 2050. The 
IPCC Report went on to emphasise that limiting global warming requires limiting 
total cumulative greenhouse gas emissions over time up to that point. That 
requires staying within a “carbon budget” even on the way to getting to the point 
where the levels of emissions in 2050 itself are “net zero”. Because the climate 
system responds to total cumulative emissions, it is the extent of those emissions 
in the intervening years, rather than just the emissions level in the particular year 
of 2050, which is the primary determinant of how much human-induced warming 

 

3https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700 
496/clean-growth-strategy-correction-april-2018.pdf 
4 https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15_Full_Report_Low_Res.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700496/clean-growth-strategy-correction-april-2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700496/clean-growth-strategy-correction-april-2018.pdf
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15_Full_Report_Low_Res.pdf


 

 

will occur overall (and thus by how much global temperatures, as considered by 
the Paris Agreement will rise) by that point. The IPCC Report found that emissions 
pathways consistent with warming of 1.5°C: 

 

“would require rapid and far-reaching transitions in energy, land, urban and 
infrastructure (including transport and buildings) […] These systems 
transitions are unprecedented in terms of scale, but not necessarily in terms 
of speed, and imply deep emissions reductions in all sectors, a wide portfolio 
of mitigation options and a significant upscaling of investments in those 
options”. 

 
26. As of 26 June 2019, the Secretary of State (as a branch of the UK Government) is 

now under a duty to ensure that the net UK carbon account for the year 2050 is at 
least 100% lower than the 1990 baseline (s. 1(1) of the Climate Change Act 2008 
or “CCA 2008”) (the “Net Zero Target”), which was enshrined into law). The UK 
Government remains under a duty to set amounts for the net UK carbon account 
for each five year period (the “Carbon Budgets”) and to ensure that the net UK 
carbon account for a budgetary period does not exceed the carbon budget (s. 4 of 
the CCA 2008). The Carbon Budgets must be set by 2050 to a level which accords 
with the Net Zero Target (s. 5(1)(b)). 

 
27. In Friends of the Earth Ltd v Secretary of State for Transport [2020] EWCA Civ 214 

the Court of Appeal, in ordering a suspension of the Airports National Policy 
Statement (“ANPS”) unless and until the Secretary of State reviewed it, held that: 

 
i. the Paris Agreement is clearly part of UK government policy (at 

[228]) and so the Secretary of State, when setting the ANPS, was 
required by law to take the policy commitments contained in the 
Paris Agreement (and repeated within domestic policy 
announcements) into account and explain how he has done so in 
order to satisfy his duty under s.5(8) of the PA 2008 (at [231]); and 

 
ii. in discharging his sustainable development duty under s. 10 of the 

PA 2008 when designating the ANPS, climate change considerations 
(including the Paris Agreement the non-carbon dioxide (“non-CO2”) 
climate impacts of aviation, the effect of emissions beyond 2050, 
and the ability of future generations to meet their needs) were so 
obviously material that the Secretary of State was required by law 
to take them into account (at [237]). 

 
28. On 26 March 2020, the Secretary of State published a  consultation document on 

how the Department for Transport’s should produce a Transport Decarbonisation 



 

 

Plan (“Setting the Challenge”)5. It states that, based on current policies, the 
Secretary of State predicts a slow reduction in overall domestic transport 
emissions, from around 124 MtCO2e today, to approximately 80 MtCO2e in 2050, 
when to achieve compliance with the Net Zero Target such emissions would need 
to be at or very close to zero. The Secretary of State goes on to forecast an excess 
relative to compliance with the fifth carbon budget: 

 
“the UK must go much further in reducing domestic transport 
emissions than currently projected if we are to meet the emission 
levels set out in the 2032 Clean Growth Strategy scenario (there is 
an estimated gap of 16 MtCO2e between this and DfT’s current 
projection in 2032).” 

 
29. The Committee on Climate Change has underlined the need for a green recovery 

as the UK emerges from the COVIDi-19 crisis. In its letter to the Prime Minister of 
6 May 2020, the CCC urged the Government to6: 

 
“Lead a shift towards positive long-term behaviours. There is an 
opportunity to embed new social norms, especially for travel, that 
benefit well-being, improve productivity, and reduce emissions. 
Government can lead the way […] through infrastructure provision 
(e.g. prioritising broadband investments over the road network […]” 

 
30. Moreover, on 25 June 2020, the CCC published its first annual progress report since 

the Net Zero target was adopted7. It underlined the need for a policy shift that 
would deliver faster progress in reducing surface transport emissions by securing 
modal shift and avoiding travel in ways that have become normal during the 
COVID-19 pandemic: 

 
“Surface transport (which accounted for 24% of 2019 emissions): 
ambitions must be delivered and extended. (p21) 

 
Invest in walking and cycling infrastructure and strengthen other 
schemes to support active travel modes. Invest in public transport 
and other measures to reduce car travel demand (e.g. car sharing 

 

5https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932 

122/decarbonising-transport-setting-the-challenge.pdf 
6https://www.theccc.org.uk/wp-content/uploads/2020/05/CCC-to-Prime-Minister-Boris-Johnson-Covid- 
19-recovery-002.pdf 
7https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to- 
Parliament-Committee-on-Cli.._-002-1.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932122/decarbonising-transport-setting-the-challenge.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932122/decarbonising-transport-setting-the-challenge.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/05/CCC-to-Prime-Minister-Boris-Johnson-Covid-19-recovery-002.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/05/CCC-to-Prime-Minister-Boris-Johnson-Covid-19-recovery-002.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to-Parliament-Committee-on-Cli.._-002-1.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to-Parliament-Committee-on-Cli.._-002-1.pdf


 

 

and mobility as a service). Improve infrastructure connectivity to 
lock-in positive behaviours that reduce travel demand (e.g. home- 
working). (p37) 

 

The Government response to the COVID-19 pandemic is an 
opportunity to reduce the influence of rising demand (e.g. by 
facilitating and encouraging a move towards home working (p76) 

 
Surface transport has emerged as the single highest emitting 
sector in the UK since 2015, and the current trend is off track to 
contribute as required to meeting the fourth and fifth carbon 
budgets and Net Zero (p76)” 

 
Climate Change: current NPS 

 

31. The following are examples of the key climate change policies contained in the 
current NPS, which it was appropriate for the SofS to review in light of the above 
significant changes, and accordingly irrational for the SofS to refuse to do so. 

 
32. Para. 5.16 of the NPS states that: “The Government has a legally binding 

framework to cut greenhouse gas emissions by at least 80% by 2050. As stated 
above, the impact of road development on aggregate levels of emissions is likely 
to be very small.” However, the Net Zero Target has superseded the above, and 
the carbon impact of road developments can no longer rationally be said to be 
“very small” in light of the urgent need to meet the Paris  Agreement temperature 
goals. The Paris Agreement, which is Government policy, sets the target of 
reaching global peaking of emissions “as soon as possible.” Any policy contained in 
the NPS that is not consistent with that target cannot be said to have had proper 
regard to the need to adapt to climate change. 

 
33. Para. 5.17 of the NPS states: “It is very unlikely that the impact of a road project 

will, in isolation, affect the ability of Government to meet its carbon reduction plan 
targets” and para. 5.18 states: “…any increase in carbon emissions is not a reason 
to refuse development consent, unless the increase in carbon emissions resulting 
from the proposed scheme are so significant that it would have a material impact 
on the ability of Government to meet its carbon reduction targets.” 

 
34. However, those statements do not reflect a proper regard to the need to  mitigate 

climate change, not least because: (i) current carbon budgets (set up to 2032) were 
based on the earlier, less stringent target of 80% net reductions and are therefore 
likely to exceed the amount needed to meet Net Zero; (ii) current 



 

 

Government policy is not ambitious or detailed enough to meet even those 
budgets; (iii) the Committee on Climate Change has since advised that the fourth 
and fifth carbon budgets are likely not to be stringent enough; and (iv) within that, 
the trajectory of surface transport emissions causes a particular problem for 
meeting the fifth carbon budget in that current policy tests under the NPS as set 
out above allow increases in carbon emissions arising from the consenting of 
individual road developments in the near term without any lawful consideration of 
the cumulative impact of their full impacts on the carbon budgets. 

 
Air Quality: significant changes 

 

35. The Courts have held that reg. 26(2) of the Air Quality Standards Regulations 2010 
(the “2010 Regulations”) requires the Secretary of State to: (i) aim to achieve 
compliance with the limit value duty under reg. 17 (including that to maintain the 
best ambient air quality compatible with sustainable development) by the soonest 
date possible; (ii) adopt policies consistent with (in a distinct and integral manner 
in relation to) that aim, which reduces risk of non-compliance as quickly as 
possible; and (c) take steps which mean meeting the value limits is not just 
possible, but likely (see: R (ClientEarth (No.2)) v Secretary of State for the 
Environment Food and Rural Affairs and others [2016] EWHC 2740 (Admin) at [52, 
72, 95]; R (ClientEarth (No.3)) v Secretary of State for the Environment Food and 
Rural Affairs and others [2018] EWHC 315 (Admin) at [73]). 

 

36. The European Court of Justice has held that Art. 13(1) and Art. 23(1) of the AQ 
Directive (reg. 17 and 26 of the 2010 Regulations respectively) must be interpreted 
as meaning that averages across zones are not in and of them themselves 
compliant, because limit values are capable of being exceeded even if pollution 
levels at a single sampling location are higher than that average value (see: 
Craeynest v Brussels Hoofdstedelijk Gewest (C-723/1) [2020] Env. L.R. 4 at [63, 66, 
68]. 

 
37. In 2018, the Government set the Road to Zero goal for almost every car and van to 

be zero emission by 20508. The Government’s 2019 Clean Air Strategy9 recognised 
that “road transport, domestic shipping, aviation and rail are responsible for a 
significant proportion of air pollutant emissions: 50% of nitrogen oxides, 16% 
PM2.5 and 5% of NMVOCs. Transport therefore has a key role to play in reducing 
emissions and meeting the government’s objectives on the environment and public 
health” (p. 44). It also committed to bring roadside 

 

8https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/739 
460/road-to-zero.pdf 
9https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/770 
715/clean-air-strategy-2019.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/739460/road-to-zero.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/739460/road-to-zero.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/770715/clean-air-strategy-2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/770715/clean-air-strategy-2019.pdf


 

 

concentrations of nitrogen oxides within legal limits in the shortest possible time, 
recognising that road transport is responsible for some 80% of NOx concentrations 
at the roadside (p. 45). 

 
38. Defra’s 2018 report on air pollution in the UK showed that, for the majority of 

zones that data was collected, exceedances remained for nitrogen dioxide (NO2)10. 
On 22 May 2018, Public Health England (“PHE”) published a  study on the health 
costs associated with particulate air pollution, and estimated that, between 2017 
and 2025, the total cost to the NHS and social care of air pollution in England will 
be £1.60 billion for PM2.5 and NO2 combined (£1.54 billion for PM2.5 and £60.81 
million for NO2)11. Roadside particulate levels have not declined since 201512, and 
as a result PHE has recommended adopting a “net health gain” test and “hierarchy 
of interventions” in national policy13. 

 
Air Quality: current NPS 

 

39. The simple point here is that the NPS neither requires the elimination of 
exceedances in the shortest possible time, nor reduces the risk of non- compliance 
as quickly as possible. Those requirements are mandatory in order  for the NPS to 
lawfully comply with reg. 26(2) of the 2010 Regulations. Absent those 
requirements, the NPS cannot be said to maintain the best ambient air quality 
compatible with sustainable development (reg. 17(2)). 

 
40. Those requirements are not currently incorporated into the NPS. Para. 5.13 states 

that the SofS: “should refuse consent where, after taking into account mitigation, 
the air quality impacts of the scheme will…affect the ability of a non- compliant 
area to achieve compliance within the most recent timescales reported to the 
European Commission at the time of the decision.” In order to be lawful (as per 
ClientEarth No.2 and ClientEarth No. 3), the policy test must be that consent should 
be refused where the air quality impacts of the scheme will result in exceedances 
not being eliminated in the shortest possible time or an increased risk that 
compliance will not be achieved as quickly as possible. 

 
 

10https://uk- 
air.defra.gov.uk/library/annualreport/assets/documents/annualreport/air_pollution_uk_2018_Complianc 
e_Assessment_Summary_Issue1.pdf 
11https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/83 
6720/Estimation_of_costs_to_the_NHS_and_social_care_due_to_the_health_impacts_of_air_pollution.p       
df (p. 7) 
12 https://www.gov.uk/government/publications/air-quality-statistics/concentrations-of-particulate- 
matter-pm10-and-pm25 
13https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/79 
5185/Review_of_interventions_to_improve_air_quality.pdf (pp. 9 & 14) 

https://uk-air.defra.gov.uk/library/annualreport/assets/documents/annualreport/air_pollution_uk_2018_Compliance_Assessment_Summary_Issue1.pdf
https://uk-air.defra.gov.uk/library/annualreport/assets/documents/annualreport/air_pollution_uk_2018_Compliance_Assessment_Summary_Issue1.pdf
https://uk-air.defra.gov.uk/library/annualreport/assets/documents/annualreport/air_pollution_uk_2018_Compliance_Assessment_Summary_Issue1.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/836720/Estimation_of_costs_to_the_NHS_and_social_care_due_to_the_health_impacts_of_air_pollution.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/836720/Estimation_of_costs_to_the_NHS_and_social_care_due_to_the_health_impacts_of_air_pollution.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/836720/Estimation_of_costs_to_the_NHS_and_social_care_due_to_the_health_impacts_of_air_pollution.pdf
https://www.gov.uk/government/publications/air-quality-statistics/concentrations-of-particulate-matter-pm10-and-pm25
https://www.gov.uk/government/publications/air-quality-statistics/concentrations-of-particulate-matter-pm10-and-pm25
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/795185/Review_of_interventions_to_improve_air_quality.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/795185/Review_of_interventions_to_improve_air_quality.pdf


 

 

41. Likewise, para. 5.13 states that the SofS: “should refuse consent where, after 
taking into account mitigation, the air quality impacts of the scheme will…result in 
a zone/agglomeration which is currently reported as being compliant with the Air 
Quality Directive becoming non-compliant.” This is not consistent with Craeynest, 
because it allows average compliance across a zone. In order to be lawful, the 
policy test must be that consent should be refused where the air quality impacts 
of the scheme will result in exceedances of limit values at any single sampling 
location. Furthermore, the current NPS limits consideration to compliance with the 
2010 Regulations, and excludes consideration of the wider health costs from the 
Government continuing to fail to address particulate pollution from transport. 

 
Natural capital: significant changes 

 

42. The Government’s 25 year plan to improve the environment (the “25 year 
environment plan”) was published in January 201814. At its launch, the 
Government stated that “[i[n a world-first, the 25 Year Environment Plan also sets 
out how we will use a natural capital approach...helping improve and direct 
decision making, and guiding new development.”15 (emphasis added). To deliver 
environmental improvements locally and nationally, it sets out a policy to embed 
an ‘environmental net gain’ principle for development, including housing and 
infrastructure (p. 12), as well as a commitment to produce stronger new standards 
for green infrastructure (p. 34). In order to achieve that policy, it committed to 
explore whether the requirement for local planning authorities to ensure 
biodiversity net gains across their areas should be made mandatory within the 
planning system (p. 33). The Government, however, decided to delay including 
nationally significant infrastructure from mandatory requirements for net gain, 
pending further work.16 Another aim of the 25 year environment plan is to increase 
resource efficiency and reduce pollution and waste. 

 

43. The 2019 State of Nature Report found that “the abundance and distribution of 
the UK’s species has, on average, declined since 1970 and many metrics suggest 
this decline has continued in the most recent decade. There has been no let-up in 
the net loss of nature in the UK” (p. 6)17. 

 
 
 
 

14https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/69 
3158/25-year-environment-plan.pdf 
15https://www.gov.uk/government/news/governments-vision-for-a-greener-future-launched 
16https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/81 
9823/net-gain-consult-sum-resp.pdf (p. 5) 
17 https://nbn.org.uk/wp-content/uploads/2019/09/State-of-Nature-2019-UK-full-report.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/693158/25-year-environment-plan.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/693158/25-year-environment-plan.pdf
https://www.gov.uk/government/news/governments-vision-for-a-greener-future-launched
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819823/net-gain-consult-sum-resp.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819823/net-gain-consult-sum-resp.pdf
https://nbn.org.uk/wp-content/uploads/2019/09/State-of-Nature-2019-UK-full-report.pdf


 

 

44. The National Audit Office (“NAO”) has recently criticised the Government for there 
still being a long way to go to achieve the aim of improving the natural 
environment, recommending that “government needs to pick up the pace if it is to 
improve the natural environment within a generation.”18 The NAO’s report 
analysing the 25 year plan goes on to state that “The transport sector is reliant  on 
significant amounts of infrastructure, which can be in close proximity to sensitive 
ecosystems. Construction can directly result in habitat loss, while the ongoing 
impacts of traffic include increased mortality due to vehicle strikes and animal 
confusion from light and noise pollution” (p. 60)19. 

 
45. In October 2020, the Natural Capital Committee assessed progress against the 25 

year environment plan and concluded “starkly that the government is not on 

course to achieve its objective to improve the environment within a generation.20” 
 

Natural capital: current NPS 
 

46. The NPS predates the 25 year environment plan, and as such has no reference to 
its key concepts and policy aims, such as the natural capital approach or resource 
efficiency. Although it does refer to net gain, albeit only in the context of the 
biodiversity (para. 5.20), this is as an preface to previous, weaker policy, without 
any guidance as to what would now be appropriate for the decision maker (para. 
5.25). There are no references at all to resource efficiency or reducing plastic 
pollution, such as from tyre wear or litter. Moreover, the waste policy section only 
relates to the waste from constructing a scheme, not minimising ongoing 
operational waste (e.g. minimising need for materials for maintenance, such as 
through circular economy principles) or from users (tyre wear or littering). To that 
extent, the Decision clearly did not have any, let alone proper, regard to the 
objective of contributing to the achievement of sustainable development. 

 
Need 

 

47. In its Clean Growth Strategy, the Government set an ambition to ensure that: 
“Walking and cycling will be made easier for many shorter journeys. By 2040, we 
want cycling and walking to be the natural choices for shorter journeys, or as part 
of a longer journey” (p. 85). It also set out a policy to encourage low carbon 

 

18https://www.nao.org.uk/report/achieving-governments-long-term-environmental- 
goals/?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term= 
19 https://www.nao.org.uk/wp-content/uploads/2020/11/Achieving-governments-long%E2%80%91term- 
environmental-goals.pdf 
20https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/93 
3803/ncc-final-response-25yr-env-plan.pdf (p. 4) 

https://www.nao.org.uk/report/achieving-governments-long-term-environmental-goals/?utm_content&utm_medium=email&utm_name&utm_source=govdelivery&utm_term
https://www.nao.org.uk/report/achieving-governments-long-term-environmental-goals/?utm_content&utm_medium=email&utm_name&utm_source=govdelivery&utm_term
https://www.nao.org.uk/wp-content/uploads/2020/11/Achieving-governments-longâ€‘term-environmental-goals.pdf
https://www.nao.org.uk/wp-content/uploads/2020/11/Achieving-governments-longâ€‘term-environmental-goals.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933803/ncc-final-response-25yr-env-plan.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933803/ncc-final-response-25yr-env-plan.pdf


 

 

alternatives to car Journeys, with a commitment to “continue to invest in our public 
transport network, and help people to cycle, walk or travel by bus or train” (p. 90). 

 
48. Setting the Challenge undermines the need asserted in the NPS for development 

of the strategic road network to increase its capacity. In particular, it calls for a 
reduction in car use and modal shift towards public and active travel. One of its 
strategic priorities is: 

 
 “Accelerating modal shift to public and active transport 
• Help make public transport and active travel the natural first choice for 
daily activities 
• Support fewer car trips through a coherent, convenient and cost- 
effective public network; and explore how we might use cars differently in 
future 
• Encourage cycling and walking for short journeys 
• Explore how to best support the behaviour change required (p. 7) 

 
We want public transport and active travel to be the natural first choice for 
our daily activities. An important aspect of reducing emissions from 
transport will be to use our cars less and be able to rely on a convenient, 
cost-effective and coherent public transport network. For those able to do 
so, we would like cycling and walking to be the easy and obvious choice for 
short journeys. We are already exploring how we can use vehicles 
differently, such as through shared mobility. New technologies and business 
models may help facilitate modal shift, such as Mobility as a Service 
platforms. This will require behavioural changes and we will consider how 
government and others can support this shift through infrastructure and 
encouraging those forms of travel. (p. 60, para 5.14) 

 
Modal Shift: Decarbonisation of transport will not happen without users 
changing their behaviours. It is essential we continue to explore how best 
to encourage a shift to more sustainable and active travel and the adoption 
of zero carbon technologies and services to achieve a smooth transition to 
net zero transport. (p. 63)" 

 
Good design 

 

49. The short point here is that the current version of the NPS does not achieve good 
design, not least because this year’s independent report commissioned by the 
Secretary of State for Housing, Communities and Local Government concluded 
that: “[e]very sector of the industry has told us, and our specialist working group 



 

 

and wider research has confirmed, that overly car-dominated places tend to be 
less attractive or popular places in which to spend time.”21 The NPS clearly sets 
policy goals that encourage increased car use and the infrastructure designed to 
facilitate that increase without any regard to the quality of the development 
unlocked by schemes. 

 
50.  The Chief Highways Engineer has acknowledged “As we now look towards the next 

roads period, elevating the design of our roads from functional to beautiful will 
require further thought.”22 In addition to this, a review of the NPS is now required 
to consider the incorporation of, or at least reference, to Highways England’s 
(“HE”) ten principles of good road design23. Indeed, its seventh principle highlights 
the importance of a cycle of continuous learning, and in this context the learnings 
from the first five years’ operation of HE’s Strategic Design Panel should be 
considered too as part of any review. To that extent, the Decision clearly did not 
have proper regard to the desirability of achieving good design. 

 
Conclusion 

 

51. The above changes could not have been anticipated at the time that the NPS was 
first designated, but if they could have been then they would have (by their very 
nature) resulted in materially different policy and decision-making tests as  set out 
in the NPS. The combination of the above changes (notwithstanding the long- term 
impact that COVID19 is likely to have on transport patterns, whether from 
economic impacts or changes in commuting etc.) makes it plainly appropriate for 
the SofS to review the relevant parts of the NPS and irrational for him to refuse  to 
do so. Equally, any decision that it is not appropriate to carry out an  immediate 
review of the relevant parts of the NPS would not have in mind the objective of 
contributing to the achievement of sustainable development, in particular given 
the weight of evidence from statutory and non-statutory bodies advising the 
Government that transport is breaching environmental limits and that there has 
been a lack of progress to address this since the NPS was designated. Therefore, 
the Decision is likewise in breach of s. 10(2) of the PA 2008. 

 
 
 
 

21https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/86 
1832/Living_with_beauty_BBBBC_report.pdf (p. 102) 
22https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/84 
4039/Strategic_Design_Panel_progress_report_3.pdf 
23https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/67 
2822/Good_road_design_Jan_18.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/861832/Living_with_beauty_BBBBC_report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/861832/Living_with_beauty_BBBBC_report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844039/Strategic_Design_Panel_progress_report_3.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844039/Strategic_Design_Panel_progress_report_3.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/672822/Good_road_design_Jan_18.pdf


 

 

52. In the Government Legal Department’s letter dated 13 November 2020, the SofS’s 
position is stated as: “grounds have not been made out which indicate that a 
review of the NPS is appropriate at this stage. Further, and as stated above, even 
had such grounds been made out, they would not have been determinative. The 
Secretary of State has a broad discretion when deciding when a review is 
appropriate.” 

 
53. Based on the above significant changes, which clearly call into question the 

appropriateness of the policies contained in the current NPS as identified, it was 
plainly irrational for the SofS to conclude that grounds for a review have not  been 
made out. It is accepted that the SofS is exercising a discretion when determining 
whether it is appropriate to review. However, once that is established, then a 
review must be carried out. Those factors making it appropriate to review may 
ultimately not be determinative of whether a  different NPS is designated, but it 
does not necessarily follow that the SofS can rely on those factors to avoid carrying 
out a lawful review in the first place. Therefore, the SofS’s treatment of whether 
or not the above significant changes are determinative of a review appears to 
proceed on an error of law. 

 
54. Moreover, the SofS has taken “potential changes to the NSIP regime” into account 

when reaching the view that he “does not consider that now is an appropriate time 
to commence a review of the NN NPS.” However, the SofS has not made a decision 
to review the NPS taking into account those potential changes to the NSIP regime 
when they occur alongside the significant changes identified above. Rather, the 
SofS has simply refused to review the NPS. Keeping that refusal under review does 
not change the current legal position. Potential changes to the NSIP may 
necessitate a future review, but do not render it lawful for the SofS to refuse to 
review the NPS now. Indeed, the National Infrastructure Planning Association 
called for precisely that sort of interim review in July 202024. Any further delay in 
reviewing the NPS is equally unlawful for the same reasons as described above. 

 
55. The above errors are compounded by the SofS’s provisional agreement to review 

the Energy NPSs. There can be no rational basis for the SofS to decide to review 
one and not the other. Indeed, emissions from the power sector have decreased 
by around 62% over the period 2008 – 2018 (p78)25. By contrast “Surface transport 
emissions have been broadly flat over the past decade, falling only 3% between 
2008 and 2018. Surface transport has emerged as the single highest emitting 
sector in the UK since 2015, and the current trend is off track to 

 

24 https://www.nipa-uk.org/uploads/news/NIPA_Survey_Report July_2020.pdf (p. 3) 
25https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to- 
Parliament-Committee-on-Cli.._-002-1.pdf 

https://www.nipa-uk.org/uploads/news/NIPA_Survey_Report__July_2020.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to-Parliament-Committee-on-Cli.._-002-1.pdf
https://www.theccc.org.uk/wp-content/uploads/2020/06/Reducing-UK-emissions-Progress-Report-to-Parliament-Committee-on-Cli.._-002-1.pdf


 

 

contribute as required to meeting the fourth and fifth carbon budgets and Net 
Zero” (p 76)26. 

 
56. By extension, it was unlawful for the SofS to decline to suspend the operation of 

the NPS pending a lawful review, pursuant to his powers under s. 11(4) of the PA 
2008. The Claimant’s chief concern arising from the SofS’s delay in making a 
decision on whether or not to review the NPS is that road schemes supported by 
the NPS will receive development consent during the period when a review would 
otherwise have been under consideration. This concern is heightened by the SofS 
stating in its letter dated 25 August 2020 that: (i) parties to DCO applications are 
excluded from arguing that there have been significant changes in circumstances 
affecting the basis for, or content of, NPS policy; and (ii) such matters (or 
arguments by objectors) may only be taken into account through the statutory 
process for review under s. 6 of the PA 2008 (ClientEarth v SSBEIS and Drax Power 
Ltd [2020] EWHC 1303 (Admin) at [38], [107], [108], [134], [176], [243], [249] and 
[258]). Given the SofS’s refusal to initiate that statutory process, despite 
compelling reasons that such a refusal is unlawful, then he has also unlawfully 
closed his mind to the pressing need to suspend the operation of the NPS. 

 
 

Steps required to be taken 
 

57. Please confirm that the SofS will immediately: 
(a) withdraw the Decision; 
(b) carry out a lawful review under s. 6 of the PA 2008; 
(c) suspend the operation of the NPS (or at least the policies in relation to the 

issues above) under s. 11 of the PA 2008 pending that review; and 
(d) pause any extant decisions on development consent orders pending the 

completion of a lawful review (where the NPS has effect), as to do 
otherwise could potentially amount to a breach of s. 104(3) of the PA 2008. 

 
58. If the SofS refuses to do so, then we shall advise our client to issue a claim for 

judicial review without further notice to you. We may apply for interim relief if 
such a claim is issued, including seeking a temporary suspension of the NPS 
pending the determination of the claim. 

 
 
 
 
 

26 Ibid 



 

 

Relief sought 
 

59. The relief we will seek in any claim is as follows: 
(a) a declaration (either contained in the judgment or separate order) that 

the SofS acted unlawfully in refusing to review the NPS; 
(b) a quashing of the Decision; 
(c) a mandatory order, requiring the SofS to review the NPS, and to suspend 

it pending such review, having regard to the above factors; 
(d) such further relief as the Court considers necessary and appropriate to 

give effect to the judgment; and 
(e) costs. 

 
60. In relation to para. 59(e), if the Claimant is successful in obtaining any or the above 

relief, then we proceed on the basis that the Claimant will be entitled to claim its 
costs plus VAT, subject to the Aarhus caps. 

 
Information requested 

 

61. Despite the Treasury Solicitor guidance clearly stating that the duty of candour 
applies at the pre-action protocol stage, the SofS has refused (without giving 
proper reasons) to provide the disclosure sought in our letter dated 4 November 
2020. We repeat that request for information here. 

 
Deadline for a response 

 

62. We kindly request a substantive response within 7 days i.e. by 4pm on 23 
November 2020. We consider that this deadline is reasonable, considering the fact 
that the Decision was made on 23 October 2020, but only communicated to us on 
4 November 2020, and that the SofS has had over eight months’ notice of the need 
to review the NPS. The time-limit for a claim for judicial review expires on 4 
December 2020 and we require sufficient time to prepare the claim. Please ensure 
that any response is sent to both Rowan Smith (solicitor) and Julia Eriksen 
(paralegal), using the details in our letterhead, who are dealing with this matter. 

 

Yours faithfully 

 

 
 
 
 

Leigh Day 



 

 

ANNEX 
 

Summary of need 
 

2.4 The pressure on our networks is expected to increase even further as the long term drivers for 
demand to travel – GDP and population – are forecast to increase substantially over coming years. 
Under central forecasts, road traffic is forecast to increase by 30% and rail journeys by 40%, rail 
freight has the potential to nearly double by 2030. 

 
2.10 The Government has therefore concluded that at a strategic level there is a compelling  need 
for development of the national networks – both as individual networks and as an integrated 
system. The Examining Authority and the Secretary of State should therefore start their 
assessment of applications for infrastructure covered by this NPS on that basis. 

 
Drivers of need for development of the national road network 

 
2.18 The pressure on the road network is forecast to increase with economic growth, substantial 
increases in population and a fall in the cost of car travel from fuel efficiency improvements. Under 
the Department’s 2014 estimates, it is forecast that a quarter of travel time will be spent delayed 
in traffic by 2040, with direct costs rising to £9.8 billion per annum by 2040 on the Strategic Road 
Network in England, without any intervention. Under our low and high demand scenarios, the 
proportion of travel time spent delayed in traffic could range between 12.1% and 21.8% on the 
Strategic Road Network. When considering all the roads within England,  our central estimates 
would amount to: 

 
a. A 71% increase in the number of hours households spend delayed in traffic each year, from 45 
hours in 2010 to 76 hours in 2040. 
b. A 150% increase in the number of working days lost to congestion each year (from 42 million in 
2010 to 106 million in 2040). 

 
2.19 Annex A demonstrates the current and forecast pressures on the road network in more 
detail. The maps in Annex A show that in general, pressure is likely to be greatest in and around 
areas of high population density and along key inter-urban corridors with high traffic volumes that 
support personal, commuting, business and freight movements. The maps are intended to 
illustrate congestion pressures across the Strategic Road Network, rather than provide exact 
locations of where development will be brought forward. Congestion is forecast to grow fastest 
on the Strategic Road Network. 

 
2.20 Annex B sets out the Department’s latest road traffic forecasts for all roads and the Strategic 
Road Network. Traffic forecasts are not a policy goal and do not in themselves generate a need for 
development – the need for development arises from the pressures created by increases in traffic. 
Increased traffic without sufficient capacity will result in more congestion, greater delays and more 
unpredictable journeys. As with the congestion forecasts, these traffic forecasts will change over 
time as our understanding improves and circumstances change. Updated forecasts will be 
published, generally on an annual basis. Local forecasts will be used for the assessment of any 
specific road scheme being assessed under the NN NPS. 



 

 

Government's policy for addressing need 
 

2.21 There is a range of options to address the identified need. These options are described in 
more detail in Table 1. However, relying solely on alternatives (or a combination of alternatives as 
set out in Table 1) is not viable or desirable as a means of managing need. 

 
 



 

 

 

2.22 Without improving the road network, including its performance, it will be difficult to 
support further economic development, employment and housing and this will impede  economic 
growth and reduce people's quality of life. The Government has therefore concluded that at a 
strategic level there is a compelling need for development of the national road  network. 

 
2.23 The Government’s wider policy is to bring forward improvements and enhancements 
to the existing Strategic Road Network to address the needs set out earlier. 

 
2.27 In some cases, to meet the need set out in section 2.1 to 2.11, it will not be sufficient to simply 
expand capacity on the existing network. In those circumstances new road alignments and 
corresponding links, including alignments which cross a river or estuary, may be needed to support 
increased capacity and connectivity. 

 
Emissions 

 
3.8 The impact of road development on aggregate levels of emissions is likely to be very 
small. Impacts of road development need to be seen against significant projected reductions in 
carbon emissions and improvements in air quality as a result of current and future policies to meet 
the Government’s legally binding carbon budgets and the European Union’s air quality  limit 
values. For example: 

 
● Carbon – the annual CO2 impacts from delivering a programme of investment on the 

Strategic Road Network of the scale envisaged in Investing in Britain's Future amount to 
well below 0.1% of average annual carbon emissions allowed in the fourth carbon budget. 
This would be outweighed by additional support for ULEVs also identified as overall policy. 

 
● Air quality – aggregate air quality impacts from delivering a programme of investment on 

the Strategic Road Network of the scale envisaged in Investing in Britain's Future are small. 
Total PM10 and NOX might be expected to increase slightly, but this needs to be seen in 
the context of projected reductions in emissions over time. PM10 and NOX are expected 
to decrease over the next decade or so as a result of tighter vehicle emission standards, 
then flatten, with further falls over time due to greater levels of electric and other ultra-
low emission vehicles. 

 
Road tolling and charging 

 
3.23     The Government’s policy is not to introduce national road pricing to   manage demand   on 
the Strategic Road Network, comprising the motorways and key trunk roads for which the 
Secretary of State is responsible. 



 

 

General principles of assessment 
 

Alternatives 
 

4.27 Where projects  have been  subject to  full options appraisal  in  achieving their status  within 
Road or Rail Investment Strategies or other appropriate policies or investment plans, option 
testing need not be considered by the examining authority or the decision maker. For national 
road and rail schemes, proportionate option consideration of alternatives will have  been 
undertaken as part of the investment decision making process. It is not necessary for the 
Examining Authority and the decision maker to reconsider this process, but they should be 
satisfied that this assessment has been undertaken. 

 
Criteria for “good design” for national network infrastructure 

 
4.30 It is acknowledged however, that given the nature of much national network infrastructure 
development, particularly SRFIs, there may be a limit on the extent to which it can contribute to 
the enhancement of the quality of the area. 

 
4.31 A good design should meet the principal objectives of the scheme by eliminating or 
substantially mitigating the identified problems by improving operational conditions and 
simultaneously minimising adverse impacts. It should also mitigate any existing adverse impacts 
wherever possible, for example, in relation to safety or the environment. A good design will also 
be one that sustains the improvements to operational efficiency for as many years as is practicable, 
taking into account capital cost, economics and environmental impacts. 

 
4.32 Scheme design will be a material consideration in decision making. The Secretary of State 
needs to be satisfied that national networks infrastructure projects are sustainable and as 
aesthetically sensitive, durable, adaptable and resilient as they can reasonably be (having regard 
to regulatory and other constraints and including accounting for natural hazards such as flooding). 

 
4.33 The applicant should therefore take into account, as far as possible, both functionality 
(including fitness for purpose and sustainability) and aesthetics (including the scheme’s 
contribution to the quality of the area in which it would be located). Applicants will want to 
consider the role of technology in delivering new national networks projects. The use of 
professional, independent advice on the design aspects of a proposal should be considered, to 
ensure good design principles are embedded into infrastructure proposals. 

 
4.34 Whilst the applicant may only have limited choice in the physical appearance of some 
national networks infrastructure, there may be opportunities for the applicant to demonstrate 
good design in terms of siting and design measures relative to existing landscape and historical 
character and function, landscape permeability, landform and vegetation. 

 
The Examining Authority and Secretary of State should take into account the ultimate purpose of 
the infrastructure and bear in mind the operational, safety and security requirements which the 
design has to satisfy. 



 

 

Air Quality 
 

Decision Making 
 

5.10  (…)  Where a project is likely to lead to  a breach of the air quality thresholds, the   applicant 
should work with the relevant authorities to secure appropriate mitigation measures with a view 
to ensuring so far as possible that those thresholds are not breached. 

 
5.13 The Secretary of State should refuse consent where, after taking into account mitigation, 
the air quality impacts of the scheme will: 

 
● result in a zone/agglomeration which is currently reported as being compliant with the 

Air Quality Directive becoming non-compliant; or 
 

● affect the ability of a non-compliant area to achieve compliance within the most recent 
timescales reported to the European Commission at the time of the decision. 

 
Carbon emissions 

 
Introduction 

 

5.16 The Government has a legally binding framework to cut greenhouse gas emissions by at 
least 80% by 2050. As stated above, the impact of road development on aggregate levels of 
emissions is likely to be very small. Emission reductions will be delivered through a system of  five 
year carbon budgets that set a trajectory to 2050. Carbon budgets and plans will include policies 
to reduce transport emissions, taking into account the impact of the Government’s overall 
programme of new infrastructure as part of that. 

 
 Applicant’s assessment 

 

5.17 Carbon impacts will be considered as part of the appraisal of scheme options (in the 
business case), prior to the submission of an application for DCO. Where the development is 
subject to EIA, any Environmental Statement will need to describe an assessment of any likely 
significant climate factors in accordance with the requirements in the EIA Directive. It is very 
unlikely that the impact of a road project will, in isolation, affect the ability of Government to meet 
its carbon reduction plan targets. However, for road projects applicants should provide evidence 
of the carbon impact of the project and an assessment against the Government’s carbon budgets. 

 
Decision making 

 

5.18 The Government has an overarching national carbon reduction strategy (as set out in the 
Carbon Plan 2011) which is a credible plan for meeting carbon budgets. It includes a range of non-
planning policies which will, subject to the occurrence of the very unlikely event described above, 
ensure that any carbon increases from road development do not compromise its overall carbon 
reduction commitments. The Government is legally required to meet this plan. 



 

 

Therefore, any increase in carbon emissions is not a reason to refuse development consent, unless 
the increase in carbon emissions resulting from the proposed scheme are so significant that it 
would have a material impact on the ability of Government to meet its carbon reduction targets. 

 
Biodiversity and ecological conservation 

 
Introduction 

 

5.20 Government policy for the natural environment is set out in the Natural Environment White 
Paper (NEWP). The NEWP sets out a vision of moving progressively from net biodiversity loss to 
net gain, by supporting healthy, well-functioning ecosystems and establishing more coherent 
ecological networks that are more resilient to current and future pressures. 
5.21 The wide range of legislative provisions at the international and national level that can impact 
on planning decisions affecting biodiversity and geological conservation issues are set out in a 
Government Circular. 

 
 Applicant’s assessment 

 

5.22 Where the project is subject to EIA the applicant should ensure that the environmental 
statement clearly sets out any likely significant effects on internationally, nationally and locally 
designated sites of ecological or geological conservation importance (including those outside 
England) on protected species and on habitats and other species identified as being of principal 
importance for the conservation of biodiversity and that the statement considers the full range of 
potential impacts on ecosystems. 

 
5.23 The applicant should show how the project has taken advantage of opportunities to conserve 
and enhance biodiversity and geological conservation interests. 

 
Decision making 

 

5.24 The Government’s biodiversity strategy is set out in Biodiversity 2020: A Strategy for 
England’s wildlife and ecosystem services. 

 
74 Its aim is to halt overall biodiversity loss, support healthy well-functioning ecosystems and 
establish coherent ecological networks, with more and better places for nature for the benefit of 
wildlife and people. This aim needs to be viewed in the context of the challenge of climate change: 
failure to address this challenge will result in significant impact on biodiversity. 

 
5.25 As a general principle, and subject to the specific policies below, development should avoid 
significant harm to biodiversity and geological conservation interests, including through mitigation 
and consideration of reasonable alternatives. The applicant may also wish to make use of 
biodiversity offsetting in devising compensation proposals to counteract any impacts on 
biodiversity which cannot be avoided or mitigated. Where significant harm cannot be avoided or 
mitigated, as a last resort, appropriate compensation measures should be sought. 5.26 In taking 
decisions, the Secretary of State should ensure that appropriate weight is attached to designated 



 

 

sites of international, national and local importance, protected species, habitats and other species 
of principal importance for the conservation of biodiversity, and to biodiversity and geological 
interests within the wider environment. 

 
Regional and Local Sites 

 

5.31 Sites of regional and local biodiversity and geological interest (which include Local Geological 
Sites, Local Nature Reserves and Local Wildlife Sites and Nature Improvement Areas) have a 
fundamental role to play in meeting overall national biodiversity targets, in contributing to the 
quality of life and the well-being of the community, and in supporting research and education. The 
Secretary of State should give due consideration to such regional or local designations. However, 
given the need for new infrastructure, these designations should not be used in themselves to 
refuse development consent. Irreplaceable habitats including ancient woodland and veteran trees 

 
5.32 Ancient woodland is a valuable biodiversity resource both for its diversity of species and for 
its longevity as woodland. Once lost it cannot be recreated. The Secretary of State should not grant 
development consent for any development that would result in the loss or deterioration of 
irreplaceable habitats including ancient woodland and the loss of aged or veteran trees found 
outside ancient woodland, unless the national need for and benefits of the development, in that 
location, clearly outweigh the loss. Aged or veteran trees found outside ancient woodland are also 
particularly valuable for biodiversity and their loss should be avoided. Where such trees would be 
affected by development proposals, the applicant should set out proposals for their conservation 
or, where their loss is unavoidable, the reasons for this. Biodiversity within and around 
developments 

 
5.33 Development proposals potentially provide many opportunities for building in beneficial 
biodiversity or geological features as part of good design. When considering proposals, the 
Secretary of State should consider whether the applicant has maximised such opportunities in and 
around developments. The Secretary of State may use requirements or planning obligations where 
appropriate in order to ensure that such beneficial features are delivered. Protection of other 
habitats and species 

 
5.34 Many individual wildlife species receive statutory protection under a range of legislative 
provisions. 

 
5.35 Other species and habitats have been identified as being of principal importance for the 
conservation of biodiversity in England and Wales and therefore requiring conservation action. 
The Secretary of State should ensure that applicants have taken measures to ensure these species 
and habitats are protected from the adverse effects of development. Where appropriate, 
requirements or planning obligations may be used in order to deliver this protection. The Secretary 
of State should refuse consent where harm to the habitats or species and their habitats would 
result, unless the benefits of the development (including need) clearly outweigh that harm. 



 

 

Waste management 
 

 Applicant’s assessment 
 

5.42 The applicant should set out the arrangements that are proposed for managing any waste 
produced. The arrangements described should include information on the proposed waste 
recovery and disposal system for all waste generated by the development. The applicant should 
seek to minimise the volume of waste produced and the volume of waste sent for disposal  unless 
it can be demonstrated that the alternative is the best overall environmental outcome. 

 
Decision making 

 

5.43 The Secretary of State should consider the extent to which the applicant has proposed an 
effective process that will be followed to ensure effective management of hazardous and non- 
hazardous waste arising from the construction and operation of the proposed development. The 
Secretary of State should be satisfied that the process sets out: 

• any such waste will be properly managed, both on-site and off-site; 

• the waste from the proposed facility can be dealt with appropriately by the waste 
infrastructure which is, or is likely to be, available. Such waste arisings should not have an 
adverse effect on the capacity of existing waste management facilities to deal with other 
waste arisings in the area; and 

• adequate steps have been taken to minimise the volume of waste arisings, and of the 
volume of waste arisings sent to disposal, except where an alternative is the most 
sustainable outcome overall. 


